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            1             THE COURT:  Good morning, everybody.  Are we all

            2    set and ready to proceed. . . 
          
           12             THE COURT:  The next witness is Ms. Popkin?

           13             MR. STERN:  Yes, Your Honor. . . 

           15             THE COURT:  Ms. Popkin, would you come up to the

           16    stand?  And I think you will be more comfortable if you

           17    pull that chair up to the desk area.

           18             THE WITNESS:  Okay, thank you.

           19             THE COURT:  Ma'am, if you would begin by raising

           20    your right hand, please.

           21           MARGARET POPKIN, PLAINTIFFS' WITNESS SWORN.

           22             THE COURT:  Ma'am, would you please begin by

           23    introducing yourself to the members of the jury?  Would

           24    you tell them your full name, and would you please spell

           25    your last name for the court reporter?
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            1             THE WITNESS:  My name is Margaret Popkin,

            2    P-O-P-K-I-N.

            3             THE COURT:  Thank you, ma'am.

            4             Counsel you may proceed.

            5             MR. STERN:  Thank you, Your Honor.

            6                       DIRECT EXAMINATION

            7   BY MR. STERN:

            8   Q.   Good afternoon, Ms. Popkin.

            9   A.   Good afternoon.

           10   Q.   Ms. Popkin, without getting into details, have you

           11   come to court prepared to state your expert opinion as to

           12   whether the Salvadoran judicial system -- strike that.

           13   Excuse me.  To state your expert opinion on the

           14   Salvadoran's judicial system handling of human rights

           15   abuses during the 1983 time period?

           16   A.   Yes, I have.

           17   Q.   Are you going to offer expert testimony on the ability

           18   of the Salvadoran judicial system in 1979 through '83 to

           19   provide justice to human rights abuses?

           20   A.   Yes.

           21   Q.   What do you do for a living?

           22   A.   Executive director of the Due Process Law Foundation

           23   in Washington, D.C.  This is an organization established to

           24   working on promoting modernization and reform of justice

           25   systems in the Americas.
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            1   Q.   What is your responsibility at the Due Process of Law

            2   Foundation?

            3   A.   I have a number of responsibilities for overall

            4   management of the organization, but I also develop projects

            5   to work with courts, other institutions in the justice

            6   sector in specific countries in Latin America and

            7   regionally to help them learn about reforms that have taken

            8   place in other countries, and ways that human rights

            9   protections have been implemented into the justice system,

           10   training, research, and other matters of that kind.

           11   Q.   Is El Salvador one of the countries that is covered by

           12   the mandate of the Due Process of Law Foundation?

           13   A.   Yes, it is.

           14   Q.   Can you give us one or two examples of the specific

           15   types of programs that you are involved with?

           16   A.   We have done seminars on criminal justice reforms on

           17   Americans to exchange experiences of reforms in different

           18   countries, and done a number of programs on judicial

           19   independence and efforts to make the justice system to

           20   operate with greater impartiality and independence.

           21   Q.   How long have you been at the Due Process of Law

           22   Foundation?

           23   A.   I have been in the current job for two and a half

           24   years.

           25   Q.   What did you do prior to that?
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            1   A.   Program director for Africa and North America at the

            2   Robert F. Kennedy Human Rights, Washington, D.C.

            3   Q.   What kind of activities were you involved in there?

            4   A.   I worked on a variety with human rights groups in

            5   different countries, including El Salvador, Guatemala, as

            6   well as some countries in Africa, sometimes developing

            7   conferences, research projects observing human rights

            8   cases, how they were handled and helping with those.

            9   Q.   At the Robert F. Kennedy Center and in your current

           10   job, are you involved in writing reports on various issues

           11   relating to the justice systems and these countries?

           12   A.   Yes.  I have written a number of reports on the

           13   justice systems in Latin America.

           14   Q.   Before we get into your opinions, I would like to take

           15   a step back and ask you about your background and

           16   qualifications that assist -- will give you the experience

           17   you need to assist The Court.  What is your educational

           18   background?

           19   A.   I have a law degree from the University of California,

           20   Berkley in 1979.

           21   Q.   Am I correct you spent a number of years living in El

           22   Salvador?

           23   A.   That is right.  I lived there from early 1985 to the

           24   end of 1993.

           25             THE COURT:  Ms. Popkin, if you pull that chair
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            1    up, and don't hesitate to adjust the microphone.  You will

            2    be much more comfortable in testifying.

            3             THE WITNESS:  There.

            4   BY MR. STERN:

            5   Q.   What were you doing in El Salvador from '85 through

            6   '93?

            7   A.   During most of that time I worked at the Central

            8   America University Human Rights Institute as deputy

            9   director.

           10   Q.   Could you tell us about the institute that you

           11   mentioned at the University of Central America?

           12   A.   Yes, it was founded in 1985, which is when I started

           13   working there, to be an academic institution looking at

           14   human rights, the first of its kind in El Salvador.  And we

           15   carried out a number of different programs.

           16        I was particularly involved in investigation of human

           17   rights abuses and following how the legal system -- how the

           18   justice system handles human rights abuses or violations.

           19   And this was primarily in two perspectives.  One, how

           20   people who were arrested and suspected subversives were

           21   treated and how the justice system dealt with mostly

           22   members of the military who were suspected of human rights

           23   abuses.

           24   Q.   More generally, can you tell us about the role of the

           25   University of Central America in El Salvador?  What kind of
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            1   an institution is that?

            2   A.   Jesuit run institution, and played a very important

            3   role in the period I was there, 1980's.  The public

            4   university had been closed in the early 1980's, but the

            5   Central America University, known as UCA, U-C-A, remained

            6   open and tried to play a positive role in looking for a

            7   peaceful solution to the armed conflict in encouraging

            8   negotiations between the parties of the conflict, and in

            9   preserving one of the few spaces in the country where there

           10   could be a fairly open debate about what was going on in

           11   the country.

           12        And it also was very involved in efforts to protect

           13   the civilian population which was affected by the war.

           14   Q.   Could you tell us a little bit about the origins of

           15   the institute that you worked at and that you mentioned

           16   began in 1985?

           17   A.   Well, again, it was proposed by the Jesuits at the UCA

           18   because of the -- they felt there was a need for a new

           19   institution coming from an academic perspective to take a

           20   look at the human rights situation in the country.  The

           21   founder was Segundo Montes.

           22   Q.   Would you spell Mr. Montes' name?

           23   A.   S-E-G-U-N-D-O, Montes, M-O-N-T-E-S.

           24   Q.   And what were the specific activities that you carried

           25   out in your role as the deputy director of the Human Rights
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            1   Institute at the UCA?

            2   A.   I carried out a number -- primarily my role -- my

            3   substantive role was in research, and that meant field

            4   investigations where I would go out and interview victims

            5   of abuses, witnesses, those -- sometimes members of the

            6   military security forces, lawyers, judges, representatives

            7   of the U.S. Embassy who worked on human rights issues.  A

            8   whole spectrum of different people.

            9        These violations would be -- we would find out either

           10   from the victims themselves or from newspaper reports.  In

           11   some cases there were reported abuses committed by the

           12   guerillas which we investigated to the extent of our

           13   ability.

           14        I also followed legal proceedings in cases in which

           15   there were legal proceedings to understand how the justice

           16   system functioned and the extent to which human rights

           17   standards were being complied with to identify the

           18   problems.  We prepared reports both internally for the UCA,

           19   and also sometimes prepared reports for human rights groups

           20   in the United States.

           21        We also did training on human rights issues with a

           22   number of different kinds of groups throughout the country.

           23   Q.   I would like to take a couple of the items you

           24   mentioned and focus on them in detail.

           25        What type of interviewing of prisoners did you do?
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            1   A.   During a period of time, mostly from 1985 to 1987, I

            2   interviewed prisoners.  I tried to interview them very soon

            3   after they arrived in the prison to get an understanding of

            4   how they had been treated in the security forces in terms

            5   of any physical mistreatment, and whether the laws that

            6   were then in effect were being complied with.

            7   Q.   When you say prisoners, are you referring to any type

            8   prisoner in the Salvadoran justice system?

            9   A.   Yes, I am.  At that time there was a specific

           10   designation of political prisoners which referred to people

           11   who were arrested because they were suspected of being

           12   involved in subversive activities, of some way or another

           13   of supporting the FMLN.

           14   Q.   What about members of the military, who did you

           15   interview and what did you discuss with the people that you

           16   met with?

           17   A.   Well, it varied.  Sometimes we talk to members of the

           18   military about reports of abuses during military

           19   operations, sometimes they were widespread, large scale

           20   detentions of peasants in certain areas.  Other times I

           21   recall once interviewing the then head of the National

           22   Police, Colonel Lopez Nuila, about the reports of torture

           23   by many of the suspects who had spent time in the National

           24   Police headquarters.

           25   Q.   Were you also -- did you also have an opportunity to
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            1   observe legal proceedings in Salvadoran courts?

            2   A.   Yes.  In a few cases for human rights crimes it

            3   actually did get to the courts.  I should clarify, the

            4   cases involving political prisoners were handled in

            5   military proceedings, were not open to the public.

            6   Q.   Just generally speaking, how do you feel that the

            7   experience you described for us just now prepares you to

            8   testify as an expert today on the subjects that you are

            9   going to be talking about?

           10   A.   Well, I feel through my research, investigations in El

           11   Salvador, I have gained a great deal of expertise about how

           12   the Salvadoran legal system functioned from -- during the

           13   time in question, 1979 to 1983, as well as later on.  And

           14   also how it -- what the laws were as well as what the

           15   actual practice was.

           16   Q.   I think you mentioned that you had a chance to do some

           17   field work going outside into areas outside of San

           18   Salvador.  What did that involve?

           19   A.   Well, it involved often going to remote parts of the

           20   country.  Sometimes under military control, other times

           21   areas in which the guerrillas were present, in trying to

           22   find the people who had been victims of abuses, or

           23   witnesses to this, to try to find out what happened.

           24        It was not a simple matter during the war to get

           25   people to speak to us and explain what had happened, but
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            1   that is what we would try to do.  And also try to talk to

            2   as many people as possible to get full and complete and

            3   accurate a picture as we could.

            4   Q.   Did you see what you perceive to be human rights

            5   abuses in El Salvador?

            6   A.   One instance we were going out to a village that had

            7   reported problems and myself and another human rights

            8   worker, also from the United States, we came across a group

            9   of villagers and said to us they were so glad we had

           10   arrived, the military was carrying out an operation and

           11   taken one of the villagers aside, and was beating him, and

           12   could we do something.

           13        So we sort of got up our courage and walked up to the

           14   lieutenant who was in charge of the operation, and asked

           15   him what was going on, and explained our understanding of

           16   the law, and were able to convince him to release this

           17   person.  And we were able to take the person who had been

           18   being beaten into San Salvador where he received medical

           19   treatment for his wounds.

           20   Q.   While you were at the institute, did you also have a

           21   chance to meet with judges and lawyers in the Salvadoran

           22   legal system?

           23   A.   Yes, I spoke with a number of judges, and lawyers.

           24   Q.   What did that involve?  What were you talking about in

           25   particular?
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            1   A.   Sometimes about specific cases, and what was going on

            2   in the specific cases, and why they were being treated in

            3   particular ways.  Other times about patterns and practices.

            4   Q.   You mentioned that you arrived in El Salvador in 1985.

            5   Did your research and study also cover the earlier period

            6   beginning in 1979?

            7   A.   Yes, it did extend backwards to the end of 1979,

            8   partly because from the time I arrived in El Salvador, I

            9   was doing research on some cases that came from that era,

           10   and when I left El Salvador, I was able to remember --

           11   received grants on writing a book about the Salvadoran

           12   justice system, and in that research, I extended back to

           13   that period as well.

           14   Q.   Let's talk about your book for a minute.  What is the

           15   name of the book?

           16   A.   Peace Without Justice, Obstacles Of Building The Rule

           17   Of Law In El Salvador.

           18   Q.   When was it published?

           19   A.   2000.

           20   Q.   What was the process you submitted the book for

           21   publication and had it accepted?

           22   A.   After I had written the first draft of the book and

           23   sent it out to publishers, Penn State University Press,

           24   which is the press that published the book, sent it out to

           25   several reviewers, academics in the field to see whether
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            1   they should publish it.

            2   Q.   Broadly speaking, what is the subject matter of the

            3   book?

            4   A.   The subject looks at the Salvadoran legal system,

            5   particularly the criminal justice system before, during and

            6   after the war and efforts to reform it during that period.

            7   Q.   Does the book address justice system's handling of

            8   individuals in the military who were alleged to have

            9   committed human rights abuses?

           10   A.   Yes, it does.

           11   Q.   Were you involved in any way in the process that led

           12   to the end of the Salvadoran conflict in the early 1990's?

           13   A.   Well, it is part of my institution, we were called

           14   upon to consult on several issues that related to human

           15   rights and need to reform in the justice systems, both of

           16   those were topics in the negotiating agenda.

           17   Q.   Ms. Popkin, when were you asked to serve as an expert

           18   witness on behalf of the Plaintiffs in this case?

           19   A.   I believe early 2001.

           20   Q.   What were you asked to do?

           21   A.   I was asked to provide expertise of the Salvadoran

           22   criminal justice system, law and practice.

           23   Q.   I want to begin to ask you about your opinions, and I

           24   have a couple graphics to put up for you.  Let me first

           25   explore one other issue.
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            1        Professor Garcia testified this morning about military

            2   courts and courts marshal, and other procedures available

            3   to the military, to military commanders.  That is not what

            4   I want to ask you about.

            5        My questions for you concern the role of the criminal

            6   justice system in handling members of the military and

            7   security forces accused of human rights crimes.  Does that

            8   make sense to you, that distinction?

            9   A.   Yes, it does.

           10             MR. STERN:  Thank you, Mr. Green.  If I could

           11    have the first large board, please.

           12   BY MR. STERN:

           13   Q.   Are you able to see that, Ms. Popkin?

           14   A.   Yes, I can.

           15   Q.   Feel free to refer to the board.

           16        I want to ask you in general terms, what is your

           17   expert opinion on how the Salvadoran criminal justice

           18   system handled cases of human rights abuse carried out by

           19   members of the military and security forces?

           20   A.   Well, mostly it didn't handle them, and in the

           21   cases -- in the few cases where there was a great deal of

           22   pressure from the United States, only the very lowest

           23   levels involved in those cases were ever prosecuted.

           24   Q.   When you say the justice system didn't handle those

           25   cases, what exactly did you mean by that?
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            1   A.   Well, it wasn't able to in large part because the

            2   military prevented it from carrying out investigations and

            3   being able to proceed with prosecutions.

            4   Q.   Would you read the first bullet point on the board

            5   there?

            6   A.   "Military failed to carry out initial investigations

            7   of human rights crimes committed by its troops."

            8        Perhaps I should explain to avoid confusion.  As

            9   Colonel Garcia explained earlier, Salvadoran Constitution

           10   and military justice code contain provisions that authorize

           11   military to establish military courts for certain kinds of

           12   international crimes, including some human rights crimes.

           13   But as I believe he also explained, military didn't set up

           14   those special procedures.

           15        So what was supposed to happen under the law in effect

           16   during this period was that the military, when they learned

           17   or had reason to suspect that a crime had been committed

           18   within the troops, was supposed to carry out an initial

           19   investigation.

           20   Q.   Okay.  That is something you will offer testimony

           21   about today?

           22   A.   Yes.

           23   Q.   Could you read the second bullet point?

           24   A.   "Military failed to turn over human rights abusers to

           25   the security forces to civilian courts."
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            1   Q.   Was turning over those abusers an obligation that the

            2   military had?

            3   A.   Yes.

            4   Q.   Could you read the third?

            5   A.   "Military intimidated judges, witnesses and juries."

            6   Q.   And what did that entail, specifically?

            7   A.   Death threats against people who were serving as

            8   judges or potential witnesses or jurors.

            9   Q.   And could you read the fourth bullet point for us,

           10   please?

           11   A.   "During 1979 to 1983, no military officer or enlisted

           12   man was convicted of a human rights crime."

           13   Q.   Was that the net result of the other bullet points

           14   that you read for us?

           15   A.   Yes, yes.

           16   Q.   I am going to get into the issues in more detail

           17   later.  If I could have the second large board, please, so

           18   I could have you review the second general opinion of your

           19   testimony.

           20        Could you read the first line, two lines in all

           21   capital letters, please?

           22   A.   "The Salvadoran justice system was incapable of

           23   providing justice to victims of human rights abuses."

           24   Q.   And I would like you to walk through the bullet points

           25   and explain in brief your opinion on this subject.
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            1   A.   "First, the justice system was unable to resist

            2   military intimidation.  The threats that came from members

            3   of the military made it impossible for judges and others

            4   involved in the justice system to go forward with

            5   investigations."

            6   Q.   And what is the second bullet point?

            7   A.   "Lawyers were unwilling or unable to bring cases for

            8   violation of human rights.  Lawyers were intimidated,

            9   obstructed in their work.  They were not allowed access

           10   often to installations or witnesses or other information.

           11   Victims feared reprisals if they brought a case against

           12   their torturers.  Someone who had been released after being

           13   tortured and in prison, but particularly someone who had

           14   been released was very afraid of what would happen, and the

           15   idea of standing up and formally accusing their torturers

           16   in court was something that was not possible to do at that

           17   time with the risk of reprisals of being tortured again or

           18   killed were very real."

           19   Q.   And the last point?

           20   A.   "Totality of this, I am not aware of any single case

           21   being brought for someone having been tortured during this

           22   period."

           23   Q.   In El Salvador?

           24   A.   In El Salvador.

           25   Q.   Thank you.
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            1        I want to explore now in more detail the basis for

            2   your opinions.

            3        In the 1979 through 1983 time period, Ms. Popkin, was

            4   it against Salvadoran law for members of the military and

            5   security forces to torture civilians?

            6   A.   Yes, it was.

            7   Q.   Was it also against the law for members of those

            8   forces to kill civilians without justification?

            9   A.   Yes, it was.

           10             MR. STERN:  If I could ask Mr. Green to take down

           11    the easel, and I would like to ask the first slide to go

           12    up, number 34, please.

           13   BY MR. STERN:

           14   Q.   I want to ask you some questions, Ms. Popkin, about

           15   what under Salvadoran law was supposed to happen in the

           16   event that a member of the military or security forces was

           17   accused of human rights crime.

           18        To begin with, the first bullet point on this slide

           19   states that the security forces, National Guard, National

           20   Police and Treasury Police, were auxiliary organs for the

           21   administration of justice, for the investigation of crimes

           22   pursuant to the Code of Criminal Procedure, Article 11.

           23        What is the significance of that provision?

           24   A.   Well, first of all to explain, in this period the

           25   Salvadoran criminal justice system wasn't set up like our
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            1   system here and relied on an investigating judge to carry

            2   out investigations.  They had overall responsibility.  Of

            3   course the judges didn't have the practical ability to go

            4   out and carry out investigations, they were supposed to

            5   rely on auxiliary organs or bodies to carry out the

            6   investigations.

            7        At that time those auxiliary bodies were the National

            8   Guard, National Police and Treasury Police which were part

            9   of the military.

           10   Q.   And would the crimes that the auxiliary organs were

           11   supposed to investigate include human rights crimes?

           12   A.   Yes, this was all crimes.

           13   Q.   Okay.  So the net effect of this Code of Criminal

           14   Procedure, Article 11 is that the National Guard, National

           15   Police and Treasury Police were responsible for

           16   investigating human rights crimes; is that correct?

           17   A.   That is correct.

           18   Q.   Would that include crimes by the members of those

           19   forces?

           20   A.   Yes, it did.

           21   Q.   Could you tell us a little bit more about the

           22   investigative role of the National Guard, National Police,

           23   and Treasury Police?  Were those -- did those organizations

           24   function in the manner of, say, American police forces?

           25   A.   No, not at all.  Particularly in this period when they
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            1   were so involved in what we've already heard about, the

            2   war -- efforts against subversives in looking for people

            3   who might be trying to restabilize the Government, and so

            4   they had this kind of schizophrenic role.

            5        And certainly what they were most involved in was this

            6   anti subversive counter insurgency war, but at the same

            7   time they had the responsibility to investigate all crimes

            8   including ones carried out by their colleagues in the

            9   military.  It was a very, very different situation than our

           10   police here.

           11   Q.   I want to ask you more questions about the specific

           12   responsibilities of the auxiliary organs, National Guard,

           13   National Police and Treasury Police.

           14             MR. STERN:  I would like to keep that slide on

           15    the screen if I can.  Perhaps we can set up the easel here

           16    in front of counsel table and if co-counsel can bring out

           17    the small board there.

           18             Well, this may not work since the witness needs

           19    to see.

           20             THE WITNESS:  I can see it.

           21             MR. KLAUS:  I can't see it.

           22             MR. STERN:  I can't see it, either.  We will do

           23    things one at a time now.

           24             If I could ask the technician to kill the slide

           25    for a moment.  Okay.  Great.
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            1             Thank you.

            2   BY MR. STERN:

            3   Q.   Ms. Popkin, does the Criminal Procedure Code of El

            4   Salvador spell out in further detail what the auxiliary

            5   organs, that is National Police, National Guard and

            6   Treasury Police, are supposed to do to investigate human

            7   rights crimes, all crimes by members of those forces?

            8   A.   Yes.  It spells out what they are to do to investigate

            9   all crimes, including crimes -- including human rights

           10   crimes.

           11   Q.   Thank you.

           12        The first passage from the Criminal Procedure Code is

           13   Article 137.  Could you read that passage, and explain to

           14   us its significance?

           15   A.   "Article 137, duties.  The auxiliary organs referred

           16   to in Article 11 have the duty of assisting the

           17   administration of justice in the investigation of crimes

           18   trying to identify those presumed responsible to place them

           19   at the disposition of the judges together with the elements

           20   of the proof and proceeds of the crime that they may have

           21   seized.  Thus, when they learn of the commission of a

           22   crime, they should proceed to investigate it to obtain

           23   information and collect evidence."

           24   Q.   Could you boil this down for us?  What were the

           25   auxiliary organs supposed to do when they encountered a
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            1   crime?

            2   A.   Basically the National Police, National Guard or

            3   Treasury Police had to assist by identifying the suspects,

            4   taking them before The Court and taking also whatever

            5   evidence they had been able to put together about the

            6   crime.  And the obligation came upon them when they learned

            7   of the commission of a crime.

            8   Q.   Now we have another passage up on the board, Article

            9   140 from the Criminal Procedure Code.  Could you please

           10   read that for us and explain its significance?

           11   A.   "Article 140.  Obligation to inform judge.  As soon as

           12   the auxiliary organs learn of the commission of a crime

           13   against life or personal integrity or any other crime that

           14   causes serious social scandal, they should communicate it

           15   to the appropriate judicial authority."

           16   Q.   What did that mean, if you could give us your

           17   interpretation of the obligations of the National Police,

           18   National Guard, and the Treasury Police under this

           19   provision?

           20   A.   Well, they didn't just have a passive obligation to

           21   investigate when they were asked to by the courts, but they

           22   also had an obligation to investigate on their own in case

           23   of serious crimes and also advise the Court of the

           24   commission of this crime, to bring it to the attention of

           25   The Court.
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            1   Q.   Thank you.

            2             MR. STERN:  If I could ask Mr. Green to take down

            3    the easel, put the board in front of counsel table here.

            4    If I could have the previous slide on the screen.

            5   BY MR. STERN:

            6   Q.   Now, I want to move out of the realm of theory and

            7   into the realm of practice.  In actual practice, did the

            8   National Police, the Treasury Police, National Guard carry

            9   out their obligations under the Code of Criminal Procedure

           10   as you explained them?

           11   A.   No.  Not in any kind of regular basis.

           12   Q.   Can you --

           13   A.   Particularly not in human rights cases.

           14   Q.   Not in human rights cases?

           15   A.   No.

           16   Q.   Were there any other agencies or organizations within

           17   the Salvadoran Government that in practice were able to

           18   conduct investigations into such crimes?

           19   A.   No.  At that time the auxiliary organs of the National

           20   Police, National Guard and Treasury Police were the only

           21   organizations with the authority and power to carry out

           22   these investigations.

           23   Q.   What about the prosecutors in El Salvador, were they

           24   able to do anything in that regard?

           25   A.   They had a very -- at that time, under the criminal
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            1   procedure law and effect, their role was minimal,

            2   non-existent in the early investigation stages.

            3   Q.   How about the courts themselves, do they have the

            4   practical ability to compel military to produce evidence

            5   and witnesses?

            6   A.   No, they didn't.

            7   Q.   I want to spend a little more time on this.

            8        What is your basis for stating that the military did

            9   not carry out -- strike that -- that the auxiliary organs,

           10   National Police, National Guards and Treasury Police, did

           11   not carry out their responsibilities under the Code of

           12   Criminal Procedure?

           13   A.   Well, this is talking specifically about human rights?

           14   Q.   That is correct.

           15   A.   The fact that almost none of these cases made it to

           16   the courts is a strong indication.  They simply were not

           17   investigating these cases and providing information to the

           18   courts.  The exceptions, very few cases that got into the

           19   judicial system because of U.S. pressure tend to prove the

           20   rule.

           21   Q.   So in the typical case in which a member of the

           22   military or security forces was accused of a human rights

           23   crime, what happened in terms of any sort of investigation?

           24   A.   As far as one could see, nothing happened in most

           25   cases, the vast majority.
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            1   Q.   Have you studied judicial investigations in countries

            2   in Latin America and El Salvador?

            3   A.   Yes, I have.

            4   Q.   And have you come to any kind of conclusions as to

            5   what are some of the appropriate steps that an

            6   investigative body should carry out when it is faced with a

            7   human rights crime?

            8   A.   You mean the police to carry out?

            9   Q.   That is correct, yes.

           10   A.   Well, there is a number of steps that you carry out,

           11   not just in Latin America, but anywhere, securing crime

           12   scenes, identifying witnesses, taking statements.  The

           13   whole series of steps that we carry out here in the United

           14   States.

           15             MR. STERN:  Could I have slide 38 on the screen,

           16    please?

           17   BY MR. STERN:

           18   Q.   I think this slide summarizes a number of the points

           19   that you have been making.  I would like to walk through

           20   them one by one.  Could you please read the first bullet

           21   point for us, please, and explain why you think this is

           22   important?

           23   A.   I would like to clarify that this slide is talking

           24   about the military in general, not just about the auxiliary

           25   organ security forces.
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            1   Q.   Thank you.

            2   A.   So it is suggesting some of the things that the

            3   military could have done but didn't do to investigate human

            4   rights abuses when there were accusations against its

            5   members.

            6        First, identifying individual troops that committed

            7   abuses.

            8        Finding out which officers were in command of those

            9   troops.

           10        Identifying witnesses.

           11        Interviewing the troops who were accused of committing

           12   abuses and the witnesses to those abuses.

           13        Reviewing log books and other records of military

           14   missions.

           15        Removing those responsible from positions of command.

           16        Turning over suspected human rights abusers to the

           17   civilian justice system.

           18   Q.   Why is it necessary to take steps such as these?

           19   A.   Colonel Garcia outlined reasons earlier, but in terms

           20   of the legal system, if the military doesn't do these kinds

           21   of things, it is virtually impossible for the justice

           22   system to investigate human rights crimes.  It doesn't have

           23   the capacity to go inside and get this information, it has

           24   to rely on the military's cooperation.

           25   Q.   Was there any party apart from the military that could
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            1   play this role from '79 to '83?

            2   A.   No, there wasn't.

            3   Q.   Is it your expert opinion that Salvadoran military did

            4   not take the steps outlined on the screen?

            5   A.   No.  They did not take those steps.

            6   Q.   Do you know, Ms. Popkin, whether the revolutionary

            7   Junta that came into power in 1979 did anything to respond

            8   to a human rights report by the Organization of American

            9   States that came out in 1979?

           10   A.   Yes, it did.  When the Revolutionary Junta came into

           11   power in 1979, two of its first acts were, one, to call for

           12   the dissolution of ORDEN, and secondly to form a second

           13   commission to investigate the whereabouts of persons who

           14   had been disappeared for political reasons or who might

           15   being held in clandestine detention.

           16   Q.   What was the second item that you mentioned, could you

           17   please tell us a little more detail what that involved?

           18   A.   Well, the Inter-American Commission of Human Rights

           19   report had discussed the cases of a number of prisoners,

           20   political prisoners being held in clandestine cells within

           21   the security forces.  So the mandate of the Commission

           22   called for it to look -- to look -- to try and find people

           23   in the situation.

           24   Q.   Was this a commission set up by the new government?

           25   A.   It was set up by the Junta and appointed three
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            1   respected Salvadoran lawyers, one a member of the Attorney

            2   General and member of the Supreme Court and one a

            3   well-known lawyer.

            4             MR. STERN:  If I could have slide 35, please.

            5   BY MR. STERN:

            6   Q.   This slide is headed the Report Of The Special

            7   Investigative Commission On Political Prisoners And

            8   Disappeared Persons.

            9        Is this the commission you are referring to?

           10   A.   Yes, it is.

           11   Q.   Could you read the quoted passage at the top of the

           12   page from the Commission's report?

           13   A.   "For the purpose of punishing those responsible for

           14   that shameful chapter in our history, to serve as an

           15   example to future generations and provide relatives of the

           16   victims of these acts the remedy to which they are

           17   entitled, as well as to satisfy the justified popular

           18   demand that justice be done, we proceed to formulate the

           19   following recommendations."

           20   Q.   What are the acts that are referred to in the quoted

           21   passage of the report?

           22   A.   Well, it is referring to the acts of carrying out

           23   political disappearances, to hold people in prolonged

           24   secret detention.

           25   Q.   To the types of --
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            1   A.   Including in that secret detention torture.

            2   Q.   Did that include the types of activities that were

            3   highlighted in the 1979 OAS report?

            4   A.   Exactly.

            5   Q.   And what did the report of this commission recommend

            6   be done?

            7   A.   Made a series of recommendations.  You want me to go

            8   through them?

            9   Q.   Yes, please.

           10   A.   First, that the new Government should undertake

           11   prosecutions consistent with applicable law of the military

           12   leaders of the last two governments, including the two

           13   former presidents.

           14        That it should prohibit detention centers in the

           15   facilities of the military and security forces.  All

           16   persons should be remanded to public prisons under the

           17   authority of the Ministry of Justice, not the security

           18   forces.

           19        That the military committee to assist investigating

           20   detainees who might be in security forces facilities and

           21   determining the whereabouts of individuals who disappeared

           22   for political reasons and finally provide compensation to

           23   families of persons who disappeared for political reasons.

           24   Q.   At the time the report was issued in 1980, did it

           25   become a public document?
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            1   A.   Yes, it did.

            2   Q.   Was it regarded as a significant statement of demands

            3   on the new government?

            4   A.   I understand it was regarded as a significant

            5   statement but rapidly rejected by the military.

            6   Q.   What, if anything, did the military do in response to

            7   the recommendations made in this report?

            8   A.   I don't believe that they did anything.

            9   Q.   You mentioned earlier several cases in which

           10   investigations took place due to foreign pressure?

           11   A.   Right.

           12   Q.   Can you point us to an example of one of those cases

           13   that you are familiar with?

           14   A.   One of the cases which took place, murders that took

           15   place in January, 1981 involved the killing of the then

           16   head of the Salvadoran Agrarian Reform Institute, Jos‚

           17   Rodolfo Viera, and two advisers of the Free American

           18   Development known as AIFLD.

           19   Q.   Where did this take place?

           20   A.   In the cafeteria of the Sheraton Hotel in El Salvador.

           21   Q.   Is this commonly referred to as the Sheraton killings?

           22   A.   Right.

           23   Q.   Could I have the slight --

           24             MR. KLAUS:  Prejudicial effect outweighs the

           25    probative value.
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            1             THE COURT:  Let's do this, why don't we take a

            2    break for the mid-afternoon recess.  We need to take a 15

            3    minute break.  Why don't we do this, and we will come back

            4    and continue on with Ms. Popkin's testimony.  Let me allow

            5    the jury to step out.

            6             (Thereupon, the jury retired from the courtroom.)

            7             THE COURT:  Ms. Popkin, you may step down if you

            8    like.

            9             Mr. Klaus, what is the objection?

           10             MR. KLAUS:  I don't know if they want to put it

           11    up for you to see, but I object to it.  I have a copy of

           12    it here.

           13             THE COURT:  All right.

           14             MR. STERN:  Could we have slide 36, please?

           15             MR. KLAUS:  Contains conclusions that aren't

           16    based on sufficient facts or data.  No predicate for the

           17    conclusions found in there, and its prejudicial effect

           18    outweighs its probative value.

           19             I don't think -- this goes beyond the scope of

           20    her expertise as to what investigations showed or didn't

           21    show.

           22             THE COURT:  Okay.

           23             MR. STERN:  Your Honor, if I might respond.

           24             THE COURT:  Let me take a minute if I might and I

           25    will be happy to hear Mr. Stern.
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            1             I have had this concern and I have never quite

            2    seen this done before.

            3             The witness needs to be the font of information,

            4    if you will, and I think it is probably reasonable to

            5    conclude that the witness has worked with counsel in the

            6    preparation of these charts so that the witness in giving

            7    her testimony is using the chart as a synopsis, if you

            8    will.

            9             But I am a little bit concerned because rather

           10    than have the witness give the testimony, the charts are

           11    going up, and the witness is reading off the charts what

           12    the charts say.  There have been no objections, and I

           13    haven't said anything about this.  I am concerned about

           14    how this looks and will look, by the way, to an appellate

           15    court looking at this process.

           16             Obviously the witness -- and there has been no

           17    objection to her expertise, so she is able to testify.

           18             Now, let's just take this along the normal route.

           19    If a witness were asked for an example that she had

           20    studied, a scenario, factual situation that she had

           21    studied that led her to the various conclusions and

           22    opinions that she was giving, certainly she would have the

           23    right to refer to her analysis of a particular situation,

           24    like the Sheraton Hotel killings, and so on.

           25             Now, I don't know -- you know what -- and there
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            1    has been testimony by Ms. Popkin that she did study events

            2    prior to her arrival and in fact dealt with cases that had

            3    their origin before her arrival in 1985.  But assuming

            4    just for the sake of discussion that the Plaintiffs can

            5    lay out the proper predicate, that is, Ms. Popkin has

            6    looked at this and studied the material available, so on,

            7    so forth, seems to me that this is within the general

            8    field of expertise that she has -- she has spoken about.

            9             Now, does its prejudicial value outweigh its

           10    probative value?  I don't think so.  The problem, of

           11    course, is that these are always difficult lines to draw.

           12    In the typical murder case, for example, I think we

           13    recognize that you can't sanitize a case like that to the

           14    extent that you take away from it the fact that you are

           15    dealing with an illegal death.  And I think we also

           16    realize that you can go overboard by trying to introduce

           17    excessively gruesome photographs.  So trying to find that

           18    line is always difficult.

           19             Now, in this case, of course, I suppose the

           20    thrust of this testimony is that there was a judicial

           21    system or a justice system in operation, in existence but

           22    not in operation, and for various reasons it simply was

           23    incapable of dealing with these kinds of issues.

           24             It seems to me that understanding that that is

           25    the premise of the testimony, that one can then look at
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            1    particular examples, and I would think that the murder of

            2    the union leader with the two American advisers is

            3    probably a pretty good example of a clearly identified

            4    crime.

            5             And then looking as to what happens or doesn't

            6    happen when something of that magnitude takes place, I

            7    assume that is why counsel is looking at it.  So I don't

            8    think its prejudicial impact outweighs any probative

            9    value.  It clearly deals with serious acts of violence,

           10    flagrant acts of violence which took place right in the

           11    capital, in a hotel cafeteria as these folks were meeting

           12    during the advisers visits to El Salvador.

           13             I would tell you, I am a little bit concerned

           14    about the process.

           15             Now, you know, I've seen all kinds of ways of

           16    doing that, that is, when the statement is made, some

           17    people have the ability, I don't know what they do, they

           18    move something, and the synthesis of the remarks come up

           19    there.  But I will leave that with you.

           20             There has been no objection to it, but I am a

           21    little bit concerned about making the record very clear

           22    that it is Ms. Popkin's testimony, and whatever is here

           23    are things she assented to and thought up, and that she is

           24    not being led through testimony by counsel.  I am a little

           25    bit concerned about that.
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            1             MR. STERN:  I appreciate The Court's remarks, and

            2    I will try to handle this better.  Just to address, I

            3    think the specific issue of prejudice, our concern with

            4    the Sheraton incident has not to do with the murders, but

            5    with the investigation.

            6             THE COURT:  I understand that.

            7             MR. STERN:  The Sheraton killings are dealt with

            8    in detail in the Truth Commission.  I intend to go through

            9    what the Truth Commission has to say about that.

           10             Ms. Popkin has reviewed many materials available

           11    to the Truth Commission, including Salvadoran legal

           12    documents that substantiate the Truth Commission's

           13    finding.  She is extremely familiar with this incident

           14    based on the Truth Commission and also on what lies

           15    underneath the Truth Commission.

           16             Perhaps what I ought to do is go through the

           17    Truth Commission and get her to testify about the issues

           18    there in general, and summarize by way of this graphic

           19    after we have had all of her testimony out in the open.

           20             THE COURT:  I want to come back to what we talked

           21    about yesterday because this is a difficult area.  It is

           22    at odds with everything else we allow fact witnesses to

           23    do.  But when someone brings in an expert, certainly the

           24    person offering the expert and unquestionably the person

           25    cross examining the expert has an absolute right to look
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            1    at and probe those things that the expert is relying upon

            2    to ultimately form their opinions.

            3             So if an expert, for example, has looked at this

            4    particular incident, and has evaluated, first, how

            5    flagrant it was, its location, the nature of the people,

            6    the status, who the people were who were murdered, and

            7    what did or did not happen afterwards, now, somebody may

            8    be wrong, and parties can point that out if the facts that

            9    the expert is using have been misinterpreted.

           10             But I think both sides clearly have a right to go

           11    into that, and I think case law tells us that is not being

           12    offered for the truth of the matter asserted, but rather

           13    to allow the jury to understand what it is the expert has

           14    looked at in formulating this final opinion.  Because when

           15    you get down to it, it is the opinion of the expert that

           16    is being offered here, and the opinion, I assume is,

           17    although there was a nominal justice system, it was not

           18    operating or processing allegations of human rights

           19    abuses, and I think that is the thrust of what we heard so

           20    far.

           21             MR. KLAUS:  Your Honor, the basis of my

           22    objections here, there is insufficient -- hasn't been any

           23    sufficient facts or data offered for her to form these

           24    opinions and the prejudicial effect comes out because the

           25    information and facts she is using to base these opinions
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            1    on didn't exist at the time, they weren't available at the

            2    time.  So it is very easy to go and get information from

            3    ten years after an event, that post event investigations.

            4    They are trying to use this to show my clients didn't

            5    investigate in 1981.

            6             None of that information was available in '81,

            7    didn't come out until many years later.  That is where

            8    they are prejudiced by it.  Not so much the information

            9    comes out, and later that is what several investigative

           10    bodies may have concluded, but that wasn't available to my

           11    clients at that time.  That is where the prejudice comes

           12    in.

           13             THE COURT:  Okay.  Let's go back to this again.

           14    I hear what you are saying.  In other words, if a

           15    commission, the Truth Commission or some other

           16    governmental commission after the fact, many years after

           17    the fact, going back and looking at things may have come

           18    to some conclusion.  But I assume what the Plaintiffs are

           19    attempting to show is, here is this extraordinary event,

           20    flagrant event, and the question becomes, was there an

           21    investigation, what was done, was anyone from the civil

           22    authorities brought in, did the military institute an

           23    investigation, and so on.

           24             And I think you too can bring out on cross

           25    examination that, you know, with the passage of time, with




                                                                       1017



            1    the bringing in of greater stability to the country,

            2    obviously some things may have been available later that

            3    were not available at the time.  I suppose the Plaintiffs

            4    sort of on the contrary situation take the view you will

            5    never know any of that if no investigation is conducted.

            6             I don't know what the testimony is on that, we

            7    have to wait and hear.  And I agree there needs to be an

            8    establishment that Ms. Popkin has in fact studied this

            9    issue, she read the literature on it, so on, so forth.

           10    And I am sure counsel is going to get into that as he

           11    tries to use this particular incident as an example of his

           12    general thesis.

           13             So I am overruling the objections that have been

           14    made with the observations that I also made regarding the

           15    process that is being followed.

           16             Let's take a break.  Let's take a 15 minute

           17    break, come right back and move back into Ms. Popkin's

           18    testimony.

           19             MR. KLAUS:  So I understand, that shouldn't be

           20    published until the foundation is raised?

           21             THE COURT:  I think that is an appropriate way to

           22    handle this, yes.

           23             MR. STERN:  Thank you, Your Honor.

           24             (Thereupon, a short recess was taken.)

           25             (Thereupon, trial reconvened after recess.)
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            1             THE COURT:  Ms. Popkin, could I ask you to slow

            2    down?  I think the interpreters are having difficulty

            3    staying up with you.

            4             THE WITNESS:  All right.

            5             (Thereupon, the jury returned to the courtroom.)

            6             THE COURT:  Ladies and gentlemen, when we stopped

            7    we were in direct examination.  Let me turn back to

            8    Mr. Stern and allow him to proceed.

            9   BY MR. STERN:

           10   Q.   Ms. Popkin, what is your basis of knowledge regarding

           11   the Sheraton killings?

           12   A.   A number of sources.  Different human rights reports,

           13   Truth Commission reports, some of the records from the

           14   court proceedings themselves, interviews with some of the

           15   lawyers involved with U.S. Embassy officials, and basically

           16   that.

           17   Q.   In your past experience and in order to prepare for

           18   your testimony today, have you reviewed these materials?

           19   A.   Yes, I have.

           20   Q.   In particular, what court records have you reviewed

           21   regarding the Sheraton killings?

           22   A.   Some of the records, those from the National Guard,

           23   two National Guardsmen who were tried and convicted of the

           24   murders.  These were members of the G-2, the intelligence

           25   section of the National Guard at the time.  As well as some
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            1   military officers, and U.S. Embassy officials.

            2   Q.   Are you able to tell us what the names of the

            3   individuals were that you spoke with regarding the Sheraton

            4   killings?

            5   A.   Well, I spoke with a number of different individuals.

            6   I spoke with the lawyer who was the private prosecutor in

            7   the case, who was hired to represent basically the victims,

            8   Jos‚ Maria Mendez.

            9   Q.   Would you spell that?

           10   A.   J-O-S-E.  M-A-R-I-A, M-E-N-D-E-Z.

           11        I spoke with some of the U.S. Embassy officials

           12   working on the investigation of the case.  This is quite a

           13   long time ago.  I believe one of those was Carlos Correa,

           14   C-O-R-R-E-A.

           15   Q.   Who was Mr. Correa?

           16   A.   He was a lawyer from the Department of Justice who had

           17   been secunded to the Embassy to help with the

           18   investigation, prosecution in cases involving the deaths of

           19   U.S. citizens.

           20   Q.   What does it mean for him to be secunded?

           21   A.   He was sent down to the Embassy to help out for a

           22   period of time while he was still working for the

           23   Department of Justice.

           24        I have spoken with some people in a field, I don't

           25   remember the name for a moment.
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            1   Q.   We are going to get into this.

            2        What is AIFLD?

            3   A.   American Institute For Free Labor Development.  It was

            4   the international branch of AFL/CIO.

            5   Q.   What is the relationship to the killings?

            6   A.   Michael Hammer and Mark Pearlman killed along with

            7   Mr. Viera were in El Salvador on behalf of AIFLD.  They had

            8   gone down to be advisers on the agrarian reform effort.

            9   Q.   Did AIFLD become involved in the investigation of the

           10   murders?

           11   A.   Very much so.  In fact, they were instrumental in the

           12   investigation.

           13   Q.   Continue to discuss the sources of your knowledge

           14   about this.  Did the Truth Commission Report mention the

           15   Sheraton killings?

           16   A.   Yes, it did.

           17   Q.   Have you reviewed that portion of the Truth Commission

           18   Report?

           19   A.   Yes, I have.

           20   Q.   Do you find that portion of the Truth Commission

           21   Report to be generally reliable and consistent with your

           22   knowledge?

           23   A.   Certainly consistent with my knowledge of the case,

           24   yes.

           25   Q.   Did you address the Sheraton killings in your recently
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            1   published book?

            2   A.   Yes, I did.

            3   Q.   Any other sources of knowledge about these murders

            4   that you haven't told us about?

            5   A.   There were a number of reports written by

            6   international human rights organizations.  It was a

            7   notorious case, well followed internationally and in El

            8   Salvador.

            9   Q.   How about cable traffic between the U.S. Embassy in

           10   San Salvador and the Department of State in Washington,

           11   have you reviewed any cables that relate to the Sheraton

           12   killings?

           13   A.   Yes, I have seen some of those cables as well.  It was

           14   also of great concern to the U.S. Government because of the

           15   death of U.S. citizens.

           16   Q.   Okay.  I want to focus on the investigation.  Could

           17   you please tell us in basic terms what happened and goes by

           18   the name of the Sheraton murders?

           19   A.   On the evening of January 3, 1981, the three victims

           20   were having -- were having a meal in the coffee shop of the

           21   Sheraton Hotel when apparently -- apparently the target of

           22   the three was the Salvadoran, Mr. Viera, who was head of

           23   the Agrarian Reform Institute.  Agrarian reform which had

           24   begun in March, 1980 was very, very controversial, so he

           25   had been singled out as someone who certain forces in the
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            1   country were interested in killing.

            2   Q.   Would you mind spelling his name for us?

            3   A.   V-I-E-R-A.

            4   Q.   Thank you.

            5        What happened then?

            6   A.   Well, I can't remember exactly who spotted the victims

            7   there, but there were three people who were primarily

            8   involved in ordering the killing according to the report of

            9   the Truth Commission and other information.  One of them

           10   was Lieutenant Rodolfo Lopez, L-O-P-E-Z, Sibrian,

           11   S-I-B-R-I-A-N.  He was the secretary in command of the

           12   intelligence section of the National Guard in San Salvador.

           13        The other was Eduardo Avila, A-V-I-L-A.  And Hans

           14   Christ, who is not a member of the military.

           15        Lieutenant Lopez Sibrian apparently knowing -- once he

           16   had the information that Viera and these other individuals

           17   were in the Sheraton Hotel, ordered two members of the

           18   National Guard to actually carry out the killing, two

           19   members who came in civilian clothes, members of the

           20   intelligence section office carried out their functions out

           21   of uniform.

           22        They were provided weapons to do this.  They didn't

           23   use the standard weapons of the National Guard, and they

           24   were helped to escape by these individuals.  Interestingly,

           25   the head of the intelligence section of the National Guard,
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            1   Major Denis Moran, M-O-R-A-N, was also at the Sheraton

            2   Hotel that night with another group of people, and one of

            3   the two guardsmen who was convicted for the murders was

            4   actually his bodyguard or driver, I think his bodyguard.

            5   Q.   So when exactly did the murders take place?

            6   A.   It was the night of January 3, 1981.  I think sometime

            7   between ten and 11 o'clock.

            8   Q.   Was there an investigation into the murders?

            9   A.   There was, but didn't start to get anywhere initially.

           10   However, because two of the victims were U.S. citizens and

           11   members of AIFLD, that organization took up the case and

           12   did its own investigation and with the support of the U.S.

           13   Embassy put a great deal of pressure on the Salvadoran

           14   military and particularly the National Guard to carry out

           15   some kind of investigation.  So there wasn't an adequate

           16   immediate investigation, but over time there was some

           17   investigation of the case.

           18   Q.   Are you aware of whether before AIFLD, the American

           19   labor group, became involved there was any attempt by the

           20   Salvadoran National Guard to investigate these murders?

           21   A.   I am not aware that there was immediately.

           22   Q.   What happened then, after AIFLD, the American labor

           23   group got involved?

           24   A.   Well, eventually, once they had come up with

           25   information that it was clear that this had been done,
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            1   carried out by members of the National Guard, an

            2   investigation was undertaken under the officer who was

            3   placed in charge, Major M-E-D-R-A-N-O, Medrano, and there

            4   were statements taken from different members of the

            5   National Guard including from the two who were eventually

            6   prosecuted and convicted for actually carrying out the

            7   killings.

            8   Q.   How did AIFLD conduct an investigation into these

            9   murders?

           10   A.   I don't know the details.  They used sources, they

           11   talked to a lot of people, they carried out an

           12   investigation.  I think just trying to gather all the

           13   information they could.  There were obviously witnesses,

           14   this was carried out in a public place, in a hotel where

           15   there were people present who could identify the other

           16   people who had been present that evening.

           17   Q.   At what time did the AIFLD investigation take place?

           18   A.   In 1981 -- in 1982, I believe.

           19   Q.   And do you know whether the information that AIFLD

           20   learned in the course of its investigation was transmitted

           21   to the Salvadoran Government and specifically the National

           22   Guard?

           23   A.   I don't know exactly what form, but the findings were

           24   made available to the Salvadoran Government and to the

           25   National Guard.
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            1   Q.   And approximately what time frame was that information

            2   transmitted to the Salvadoran Government and National

            3   Guard?

            4   A.   Well, I have to assume it was before August of 1982,

            5   because I have seen statements, investigative statements

            6   taken in August of 1982.

            7   Q.   Please tell us about those investigative statements.

            8   A.   Well, initially there were statements taken inside the

            9   National Guard, some of them, and there were also

           10   statements taken from the employees of the Sheraton Hotel

           11   and other witnesses.  But the statements from members of

           12   the National Guard describe how two members of that unit

           13   were selected to go -- for this particular mission to go

           14   with Lieutenant Lopez Sibrian to the Sheraton Hotel, kill

           15   Mr. Viera and the two U.S. citizens who were with him.

           16   Q.   This is testimony from whom?

           17   A.   From a series of members of the National Guard.  You

           18   want actual names?

           19   Q.   I don't think that is relevant.  But they were members

           20   of the National Guard?

           21   A.   Members of the National Guard, members of the

           22   intelligence section of the National Guard who were on duty

           23   in January of 1981.

           24   Q.   Do you know what the legal procedural setting was in

           25   which the statements were given?
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            1   A.   The initial statements, extrajudicial statements taken

            2   by members of the National Guard, they are like police

            3   statements in the U.S., interview a witness and write down

            4   what they said.  And in some cases there are also

            5   subsequent statements from September of 1982 that were

            6   taken before a judge.

            7   Q.   Based on those statements, are you aware of whether

            8   the National Guard carried out any investigation of its own

            9   in regard to the murders?

           10   A.   Well, this was -- at that time the investigation of

           11   the National Guard, it is not clear there was any prior

           12   investigation, there are some allegations that, I believe,

           13   at least one of the trigger men said they were told not to

           14   be concerned, they would be protected.

           15   Q.   What I should have asked you is, based on the

           16   statements, did the National Guard or the military attempt

           17   to prosecute any individuals for the crimes?

           18   A.   Well, the statements were then turned over to the

           19   courts.

           20   Q.   And what happened then in terms of the investigation

           21   and prosecution?

           22   A.   The only -- well, originally, these statements

           23   identified not only the two National Guardsmen who were

           24   actually the trigger men, but Lieutenant Lopez Sibrian,

           25   Captain Avila and Hans Christ involved in this and left
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            1   open the question of the possible knowledge or involvement

            2   of Major Moran.

            3        The judicial investigation eventually led to a trial

            4   that didn't occur until February, 1986 against the two

            5   trigger men who were convicted.  However, Lieutenant Lopez

            6   Sibrian was the -- the proceedings against him came to an

            7   end in late 1983.  After he had been allowed to change his

            8   appearance, a witness who was trying to identify who he had

            9   seen was unable to recognize him.

           10   Q.   Now, remind us again, who is Mr. Lopez Sibrian?

           11   A.   The secretary in command, number two in the

           12   intelligence section of the National Guard from, I believe,

           13   1980 until at least 1983.  And he was the one who gave the

           14   direct order, apparently, to the, to the members of the

           15   National Guard who were in the intelligence section to

           16   carry out this particular mission.

           17   Q.   And what were the details of his identification in the

           18   legal proceedings that you mentioned?

           19   A.   I am sorry?

           20   Q.   Well, I believe you mentioned something about changing

           21   identity.

           22   A.   I believe he was wearing a wig that changed what his

           23   hair looked like at the time.

           24   Q.   At what time?

           25   A.   At the time he was brought to court for the witness
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            1   identification.

            2   Q.   And approximately what time frame was that?

            3   A.   I don't recall.  I would assume also 1982, but I don't

            4   have the exact time.

            5   Q.   During this period are you aware whether the United

            6   States applied pressure on the government of El Salvador

            7   and National Guard to move forward with its investigation?

            8   A.   Yes.  The United States applied a great deal of

            9   pressure about this case.  It was of great concern.

           10   Q.   I believe you mentioned that the Truth Commission

           11   Report deals with the Sheraton killings; is that correct?

           12   A.   Yes, it does.

           13   Q.   Are you familiar with that account of the murders in

           14   the Truth Commission report?

           15   A.   Yes.

           16   Q.   Okay.

           17             MR. STERN:  Could I have document -- page 293 of

           18    Exhibit 32, please.  0320293.  And if I could ask the

           19    technician to enlarge the three paragraphs under the

           20    heading summary of the case.

           21             Actually, let's do the first two paragraphs

           22    first.

           23   BY MR. STERN:

           24   Q.   Would you please read these paragraphs for us,

           25   Ms. Popkin?
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            1             MR. KLAUS:  I object.  This is unnecessary,

            2    needless presentation of cumulative evidence.

            3             THE COURT:  Well, let me back up for a minute.

            4    The report is in evidence, is it not?

            5             MR. STERN:  That is correct, Your Honor.

            6             THE COURT:  I think either side has a right to

            7    publish anything in evidence, so I will permit that.

            8             THE WITNESS:  "On the night of January 3, 1981,

            9    in the Sheraton Hotel in San Salvador, two National Guard

           10    agents killed Jos‚ Rodolfo Viera Lizama, President of the

           11    Salvadoran Institute for Agrarian Reform, ISTA, and

           12    Michael Hammer and Mark David Pearlman, United States

           13    advisers from the American Institute for Free Labor

           14    Development, AIFLD.

           15             "The actual murderers, Santiago Gomez Gonzalez

           16    and Jose Dimas Valle Acevedo, who were National Guard

           17    agents, were convicted and later released under the 1987

           18    amnesty act.  The other individuals involved in planning

           19    and ordering the murders, Lieutenant Rodolfo Isidro Lopez

           20    Sibrian, second in command of the intelligence section of

           21    the National Guard, Captain Eduardo Ernesto Alfonso Avila,

           22    and businessman Hans Christ, were never convicted."

           23   Q.   Thank you.

           24             MR. STERN:  Could I have the next two paragraphs,

           25    please?
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            1   BY MR. STERN:

            2   Q.   Ms. Popkin, could I ask you to read these two

            3   paragraphs, please?

            4   A.   "The intelligence section of the National Guard had

            5   planned to eliminate Viera months before his murder.

            6   National Guard agents carried out the murders in the manner

            7   characteristic of the death squads.

            8        "Lieutenant Colonel Mario Denis Moran Echeverria, then

            9   chief of the intelligence section of the National Guard,

           10   covered up information about the murders, and Judge Hector

           11   Enrique Jimenez Zaldivar allowed one of the suspects to

           12   disguise himself so as to conceal his identity.

           13   Q.   If you could go to the next page, please, the first

           14   two paragraphs under the heading the murders of Viera and

           15   Hammer and Pearlman.  Read, please.

           16             MR. KLAUS:  Could he please identify a page,

           17    please?

           18             MR. STERN:  Page 145 of the Truth Commission

           19    Report.

           20             MR. KLAUS:  Thank you.

           21   BY MR. STERN:

           22   Q.   Would you read these paragraphs?

           23   A.   "It is not clear whether those who planned the murders

           24   set the specific place and time in advance.  However, there

           25   is full evidence that they did take advantage of the
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            1   unexpected opportunity in the Sheraton Hotel to murder

            2   people who were a previously selected target.

            3        "On the night of January 3, 1981, Lopez Sibrian

            4   ordered Valle Acevedo, a National Guard agent, to accompany

            5   him to the home of businessman Hans Christ.  Lopez Sibrian

            6   was carrying a nine millimeter pistol and submachine gun

            7   obtained from the National Guard depot. At approximately

            8   ten p.m., Christ, Lopez Sibrian and Avila arrived at the

            9   hotel and went to eat in the hotel restaurant."

           10             MR. STERN:  If I could have the next two

           11    paragraphs, please.

           12   BY MR. STERN:

           13   Q.   Could I ask you to read those paragraphs for us?

           14   A.   "Viera, Hammer and Pearlman arrived sometime after ten

           15   p.m.  They went into the restaurant where Christ, Avila and

           16   Lopez Sibrian were sitting.  Since the restaurant was full,

           17   they asked for somewhere more private.  An employee

           18   recommended the Americas room, which is spacious.  Christ

           19   recognized Viera and commented to Avila, look, there's that

           20   son of a bitch.  Avila said that someone in the group

           21   commented that he had grown a beard and that it would be

           22   good if he were dead.  Avila also mentioned that when Lopez

           23   Sibrian saw Viera, he said that was a good opportunity to

           24   kill him.  At least one of the three left the table and

           25   watched where Viera's group was going.
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            1        "Movements later Lopez Sibrian, Avila and Christ left

            2   the hotel, went to the parking lot and got into a car.

            3   There they told Valle Acevedo to kill the President of ISTA

            4   and the other two, but he refused to do the job alone.

            5   Lopez Sibrian got out of the car, went back o the parking

            6   lot and went over to Nation Guard agent Gomez Gonzalez, who

            7   was watching Moran's vehicle.  Lopez Sibrian told him to go

            8   with him.  When Gomez Gonzalez replied that he could do

            9   nothing without Major Moran's authorization, Lopez Sibrian

           10   went into the hotel, returned immediately and told Gomez

           11   that Moran had authorized him to accompany him."

           12   Q.   Ms. Popkin, was Mr. Lopez Sibrian an officer in the

           13   Salvadoran National Guard?

           14   A.   Yes, he was a lieutenant.

           15   Q.   Do you know what section of the National Guard he was

           16   part of?

           17   A.   Intelligence section.  He was number two in the

           18   intelligence section.

           19   Q.   The previous passages Colonel Moran Echevarria

           20   appeared.  Is that a name that is referred to as Denis

           21   Moran?

           22   A.   Yes, that is the same person.

           23   Q.   And do you know whether Mr. Moran was an officer in

           24   the Salvadoran National Guard?

           25   A.   He was a major at that time in the Salvadoran National
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            1   Guard, and he was the -- he was commander of the

            2   intelligence section, number one.

            3             MR. STERN:  Could I have the last two paragraphs

            4    of this page, please?

            5   BY MR. STERN:

            6   Q.   Could you please read those paragraphs for us,

            7   Ms. Popkin?

            8   A.   "Lopez Sibrian and Gomez Gonzalez then walked toward

            9   Sibrian's vehicle in which Valle Acevedo, Christ and Avila

           10   were sitting.  Lopez Sibrian ordered Valle Acevedo and

           11   Gomez Gonzalez to accompany Christ to the hotel and kill

           12   the three men there.  He also gave Gomez Gonzalez the nine

           13   millimeter Ingram submachine gun, while Avila gave Valle

           14   Acevedo another 45 millimeter submachine gun and a khaki

           15   sweater to conceal the weapon.  Christ told them that he

           16   would identify the men.

           17        "The two National Guard agents entered the hotel

           18   behind Christ who showed them where Viera, Hammer and

           19   Pearlman were sitting.  They waited only a few moments,

           20   then Valle Acevedo and Gomez Gonzalez opened fire on Viera

           21   and his two companions.  There is sufficient evidence based

           22   on the wounds received and --"

           23             MR. STERN:  Could we go to the top of the page,

           24    please?

           25             THE WITNESS:  "-- the place where the bodies
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            1    were, that in addition to Viera, both Hammer and Pearlman

            2    were a target of the gunmen."

            3   Q.   Could you continue?

            4   A.   "The two gunmen left the hotel immediately and escaped

            5   in Lopez Sibrian's vehicle to a house near the auxiliary

            6   funeral service, followed by Avila in his vehicle.  There

            7   they returned the weapons to their respective owners and

            8   Lopez Sibrian then ordered them to return to National Guard

            9   headquarters.  After the murders of Viera, Hammer and

           10   Pearlman, it became known in National Guard that members of

           11   Section II, including Valle Acevedo and Gomez Gonzalez, had

           12   committed the murders."

           13             MR. STERN:  Could I have the next two paragraphs

           14    highlighted, please?  Thank you.

           15   BY MR. STERN:

           16   Q.   Would you read these two paragraphs?

           17   A.   "On February 14, 1986, five years after the murder,

           18   the two agents were convicted and sentenced to 30 years in

           19   prison.  On December 19, 1987, they were released under the

           20   Amnesty Act.  The case against Avila was dismissed for the

           21   same reason.

           22        "The seven years of investigation into the murders of

           23   Viera, Hammer and Pearlman are well documented elsewhere

           24   and there is no need to review them here.  However, two

           25   aspects of the incident warranted careful consideration by
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            1   the Commission."

            2   Q.   Ms. Popkin, were Sibrian and Moran, the two officers

            3   that you identified, ever convicted of any crime in

            4   connection with the Sheraton killings?

            5   A.   Not in connection with the Sheraton killings.

            6   Q.   Was any officer of the Salvadoran military forces ever

            7   convicted of the Sheraton murders?

            8   A.   No.

            9             MR. STERN:  If I could have the next two

           10    paragraphs.

           11   BY MR. STERN:

           12   Q.   Would you please read these two paragraphs regarding

           13   Major Moran?

           14   A.   "The role of Major Moran.  There is substantial

           15   evidence that Major Moran, then chief of intelligence of

           16   the National Guard, learned after the murders that his

           17   second in command, Lopez Sibrian, had ordered two guards in

           18   the unit he commanded to carry them out.  Moran also

           19   neglected to inform the appropriate authorities of those

           20   facts.

           21        "It is also clear that Moran's role in the murders was

           22   never properly investigated.  One of the convicted guards

           23   said Major Medrano, who headed the military investigation

           24   of the case, told him to blame Lopez Sibrian apparently so

           25   as not to implicate his superior, Moran.  Furthermore,
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            1   there is no indication that when the Commission for the

            2   Investigation of Criminal Acts reopened the case in 1985,

            3   it investigated Moran's role in the murders, even though it

            4   had received evidence that Moran participated in the

            5   meeting of the intelligence section of the National Guard

            6   on January 3 when the murder may have been planned.  The

            7   Commission for the Investigation of Criminal Acts was also

            8   given evidence that on January 5, Moran received payment

            9   for completing a, quote, job."

           10             MR. STERN:  Could you highlight the next

           11    paragraph, please?

           12   BY MR. STERN:

           13   Q.   Would you please read this paragraph regarding

           14   Mr. Lopez Sibrian's role in the murders?

           15   A.   "Although the testimony gathered by the Medrano

           16   commission shed new light on Lopez Sibrian's role in the

           17   murders, there is full evidence that Judge Jimenez Zaldivar

           18   cooperated actively with Lopez Sibrian by allowing him to

           19   disguise himself so that it was impossible for a key

           20   witness to recognize him.  The next day Judge Jimenez

           21   Zaldivar ordered Lopez Sibrian released for lack of

           22   evidence."

           23   Q.   Ms. Popkin, did the Truth Commission make any findings

           24   regarding the Sheraton murders?

           25   A.   Yes, it did.
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            1             MR. STERN:  Could I have the next page on the

            2    screen, please?  And if I could have that entire portion

            3    highlighted.

            4   BY MR. STERN:

            5   Q.   Would you please read for us the findings of the Truth

            6   Commission on these murders, Ms. Popkin?

            7   A.   "The commission finds the following:

            8        "One, there is full evidence that on January 3, 1981,

            9   Jos‚ Dimas Valle Acevedo and Santiago Gomez Gonzalez killed

           10   Jos‚ Rodolfo Viera, Michael Hammer and Mark David Pearlman

           11   in the Sheraton Hotel.

           12        "Two.  There is full evidence that Lieutenant Lopez

           13   Sibrian was involved in planning the operation to murder

           14   Viera, Hammer and Pearlman and in ordering two members of

           15   the National Guard to carry it out.  He also gave a weapon

           16   to Gomez Gonzalez and helped the killers escape from the

           17   scene of the crime.

           18        "Three.  There is full evidence that Captain Eduardo

           19   Avila was involved in planning the murder operation and

           20   collaborated with Lopez Sibrian in carrying it out.

           21        "Four.  There is sufficient evidence that Hans Christ

           22   was involved in planning the murder operation and assisted

           23   in carrying it out.

           24        "Five.  As to the role of Lieutenant Colonel Mario

           25   Denis Moran, there is substantial evidence that he covered
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            1   up the murders by neglecting to report the facts.

            2        "Six.  There is full evidence that Judge H‚ctor

            3   Enrique Jim‚nez Zaldivar cooperated with the main suspect,

            4   Lopez Sibrian, hindering his identification which would

            5   have led to the institution of criminal proceedings."

            6   Q.   In light of the facts discovered by the Truth

            7   Commission and given as you testified pressure from the

            8   United States to proceed with this investigation, what do

            9   you conclude as an expert about the willingness of the

           10   Salvadoran military to investigate human rights crimes?

           11   A.   There was no willingness to investigate these crimes.

           12   Q.   Are you aware of any practical reason why the National

           13   Guard or the Salvadoran military would have been unable to

           14   carry out timely investigation of these murders?

           15   A.   No, I am not.

           16   Q.   Are you aware of any reason why the Salvadoran

           17   National Guard or military forces would, had these facts

           18   been available to them, been unable to prosecute and punish

           19   individuals in the military responsible for the killings?

           20   A.   I am not aware of any reason why they could not have

           21   turned over the suspects involved in the case and assisted

           22   in the prosecution, in providing information and evidence.

           23   Q.   At the time that the murders -- the Sheraton murders

           24   took place, do you know who was the director of the

           25   National Guard?
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            1   A.   General Vides -- then colonel, I believe -- Vides

            2   Casanova was head of the National Guard at that time.

            3   Q.   Is that the General Vides Casanova in our courtroom

            4   today?

            5   A.   Yes, it is.

            6   Q.   Do you know at that time in '81 who was the Minister

            7   of the Defense in El Salvador?

            8   A.   Then Colonel Garcia was Minister of Defense at that

            9   time.

           10   Q.   Is that the Colonel Garcia with us today?

           11   A.   Yes, it is.

           12   Q.   As a legal scholar, does the existence of this type of

           13   crime carried out by members of the intelligence section of

           14   the National Guard lead you to any other conclusions about

           15   the role of death squads in the Salvadoran military?

           16   A.   I am not sure I understand the question.

           17   Q.   Well, you mentioned that you had dealt with the

           18   Sheraton killings in your book.  What is the significance

           19   of the killings for you as somebody studying and trying to

           20   understand the Salvadoran legal system?

           21   A.   Well, I think the significance is that this case

           22   illustrates, perhaps more clearly than any other that has

           23   been documented, how the intelligence sections of the

           24   security forces were places where the so-called death squad

           25   operations were being run out of.  And I don't know if I
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            1   could read a bit more from the Truth Commission Report on

            2   that aspect.

            3   Q.   Did the Truth Commission address the issue of death

            4   squads being run out of intelligence sections?

            5   A.   Yes, they did.

            6   Q.   What did the Truth Commission have to say about that?

            7   A.   May I read?

            8   Q.   What page are you reading from?

            9   A.   136.

           10   Q.   136?

           11   A.   Yes.

           12   Q.   Please go ahead.

           13   A.   Captioned death squads --

           14   Q.   Excuse me, I think we have that on the system.

           15             MR. STERN:  If I could have R285 on the screen.

           16    Highlight the second -- yes, those two paragraphs, please.

           17   BY MR. STERN:

           18   Q.   Is this the passage that you began to read?

           19   A.   Yes.

           20   Q.   Thank you.  Go ahead.

           21   A.   "In many armed forces units, the intelligence section,

           22   S-II, operated on the death squad model.  Operations were

           23   carried out by members of the armed forces usually wearing

           24   civilian clothing, without insignias and driving unmarked

           25   vehicles.
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            1        "The Salvadoran armed forces also maintained within

            2   the joint staff under Department Five, civilian affairs, a

            3   secret, clandestine intelligence unit for surveillance of

            4   civilian political targets, which received information from

            5   the S-II sections of each military unit or security force.

            6   The purpose of this unit was to obtain information for the

            7   planning of direct actions that included the, quote,

            8   elimination of individuals.  In some cases, such plans were

            9   transmitted as actual orders to operational units in the

           10   various security forces or the armed forces themselves."

           11   Q.   Was there another passage from the Truth Commission

           12   report you wanted to draw our attention to, Ms. Popkin?

           13   Let me stop and ask you --

           14   A.   Just continuing, if I may.

           15   Q.   Please go ahead.

           16   A.   There is an example.

           17   Q.   If we could have the next paragraph.

           18   A.   Yes.  Okay.

           19        The Truth Commission used the National Guard

           20   intelligence section as an example of how the death squads

           21   operated in this way.

           22        "Testimony and information received by the Commission

           23   on the Truth from former members of the S-II section of the

           24   National Guard show that the murder of Rodolfo Viera,

           25   President of the Salvadoran Institute of Agrarian Reform,
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            1   ISTA, and two United States advisers in January, 1981 was

            2   not an isolated event.  Members of this section, with the

            3   complicity of economically influential civilians, operated

            4   as a death squad dedicated to eliminating political

            5   opponents and people considered to be supporters of the

            6   armed left-wing."

            7        There is one more paragraph.

            8   Q.   One more paragraph, please.

            9   A.   "A group of extreme right-wing civilians that included

           10   Hans Christ, Ricardo Sol Meza, Constantino Rampone, and

           11   Ernest Panama acted as, quote, advisers to the S-II section

           12   of the National Guard and influenced its work.  They often

           13   visited headquarters to meet with the chief of Section II,

           14   Major Mario Denis Moran, and his second in command,

           15   Lieutenant Isidro Lopez Sibrian.  On various occasions they

           16   provided money and weapons.  There is also evidence and

           17   testimony that Argentine nationals frequented S-II

           18   headquarters and were commissioned by the above-mentioned

           19   group of civilians to carry out assignments that included

           20   murders."

           21   Q.   The headquarters mentioned in that paragraph is the

           22   headquarters of what?

           23   A.   Referring to the headquarters of the National Guard in

           24   San Salvador.

           25   Q.   Do you know whether that is the National Guard
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            1   headquarters where the director general of the National

            2   Guard General Vides Casanova had his offices?

            3   A.   Yes, the same building.

            4   Q.   Ms. Popkin, what was the -- I asked you questions

            5   about whether any military or security force officers were

            6   ever convicted in connection with the Sheraton killings.

            7   More broadly, are you aware of whether any Salvadoran

            8   military or security force officer was convicted in

            9   connection with the human rights crimes during the period

           10   of 1979 through 1983?

           11   A.   From 1979 through 1983, no Salvadoran officer was

           12   convicted for human rights crime.

           13             MR. STERN:  Could I have slide 37 on the screen,

           14    please?

           15   BY MR. STERN:

           16   Q.   Does this slide reflect the testimony that you have

           17   just given regarding the lack of officers convicted in the

           18   relevant time period, Ms. Popkin?

           19   A.   Yes, it does.

           20   Q.   Can you tell us whether any enlisted man was convicted

           21   of a human rights crime in El Salvador during the period of

           22   '79 through '83?

           23   A.   During that period no convictions for enlisted men for

           24   human rights crimes, either.

           25   Q.   You previously stated your opinion that victims of
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            1   human rights abuses at the hands of the military and

            2   security forces in the 1980's would have faced barriers in

            3   seeking justice in El Salvador.  What are your reasons for

            4   stating that opinion?

            5   A.   I am sorry, could you repeat the question?

            6   Q.   Maybe I could have that slide taken off the screen,

            7   please.

            8        Ms. Popkin, was the Salvadoran justice system able to

            9   facilitate or handle claims by victims of human rights

           10   abuses in the 1979 to 1983 time period?

           11   A.   No.  It was totally unable to do so during that

           12   period.

           13   Q.   Why was it unable to do so?

           14   A.   For some of the reasons we already discussed, because

           15   it was very much intimidated and manipulated by the

           16   military who were responsible for the human rights

           17   violations.  There simply weren't lawyers who were ready to

           18   bring those cases, victims were afraid to try to do so with

           19   good reason, and had no reason to believe that they would

           20   succeed.

           21   Q.   In your opinion would it have been possible for

           22   victims of human rights abuses in that period to obtain

           23   documents or witnesses to help with their case?

           24   A.   It would have been extremely difficult, if not

           25   impossible.
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            1   Q.   Why would it have been so difficult?

            2   A.   Witnesses were not willing to come forward.  They

            3   didn't want to risk their lives taking on the military

            4   during that period, and documents -- there really wasn't

            5   documentary records that could be obtained that would have

            6   been helpful.

            7   Q.   Your testimony that you have just given includes

            8   victims of torture at the hands of the military security

            9   forces?

           10   A.   Yes.

           11   Q.   Are you aware of any victim of torture at the hands of

           12   the military or security forces in 1979 through 1983 who

           13   pressed a human rights claim in El Salvador?

           14   A.   I am not aware that anyone did so during that time

           15   period.

           16             MR. STERN:  Thank you.  I have no further

           17    questions.

           18             THE COURT:  Thank you.  Let me turn to Mr. Klaus.

           19    Cross examination?

           20             MR. KLAUS:  Thank you.

           21                        CROSS EXAMINATION

           22   BY MR. KLAUS:

           23   Q.   The individuals mentioned, Sibrian, Lieutenant Sibrian

           24   and Major Moran, they were both associates of Roberto

           25   D'Aubuisson; is that correct?
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            1   A.   I actually don't know that.

            2   Q.   Well, when you researched your book, did it uncover

            3   the connections between them?

            4   A.   My book was about the justice system.  I refer to the

            5   Sheraton case in terms of the legal proceedings.  I didn't

            6   get into the history of the death squads and that.

            7   Q.   Okay.  Well, if that is being perpetrated by a death

            8   squad, and one of your premises here today is that members

            9   of the armed services were -- National Guard in

           10   particular -- were responsible for these crimes, these

           11   atrocities, wouldn't it be important to know why and who

           12   was the motivator, and who was the instigator behind the

           13   murders?

           14   A.   The death squad actions that were carried out by the

           15   National Guard, that information comes from the National

           16   Guard itself, and has to do with particular cases.  My

           17   understanding is that the death squads were not something

           18   run by a single person, there were many officers, and some

           19   civilians involved in death squads.  And again, I said, I

           20   am not an expert on who was connected to whom.

           21        What I am looking at is the particular cases, and also

           22   what the Truth Commission said about the way these things

           23   operated.

           24   Q.   Weren't those two men with Major D'Aubuisson when he

           25   was arrested in May, 1980 for plotting a coup?
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            1   A.   They may well have been.  I am not an expert on that

            2   information is what I am saying.

            3   Q.   Go back to the Truth Commission.

            4             MR. KLAUS:  If I could have R284.  Let me see.

            5    Let me have R285.  And down toward the bottom -- let me go

            6    over to R2 -- I am sorry, R286.  And under findings, if

            7    you can highlight the first paragraph under findings.

            8   BY MR. KLAUS:

            9   Q.   Are you familiar with this passage?

           10   A.   I have seen it, yes.

           11   Q.   That is under the death squad part you just read from?

           12   A.   Uh-huh.

           13   Q.   And this describes -- says, "Because of the

           14   clandestine nature of their operations, it is not easy to

           15   establish all links existing between private businessmen

           16   and the death squads.  However, the Commission on the Truth

           17   has absolutely no doubt that a close relationship existed,

           18   or the possibility that businessmen or members of moneyed

           19   families may find the need and might be able to act with

           20   impunity in financing murderous paramilitary groups, as

           21   they have in the past, poses a threat to the Salvadoran

           22   society."

           23        This is a record printed in 1990?

           24   A.   1993.

           25   Q.   They are talking about things that happened back at
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            1   that time, '80 to '91?

            2   A.   Yes.

            3   Q.   The next paragraph.

            4             MR. KLAUS:  If you can highlight that.

            5   BY MR. KLAUS:

            6   Q.   We have been through this part before.

            7        "At the same time it must be pointed out that the

            8   United States Government tolerated, and apparently paid

            9   little official heed to the activities of Salvadoran exiles

           10   living in Miami, especially between 1979 --

           11             THE COURT:  Wait a minute everybody.  Slow down.

           12   BY MR. KLAUS:

           13   Q.   "-- and 1983.  According to the testimony received by

           14   the Commission, this group of exiles directly financed and

           15   indirectly helped run certain death squads.  It would be

           16   useful if other investigators with more resources and more

           17   time were to shed light on this tragic story so as to

           18   insure that persons linked to terrorist acts in other

           19   countries are never tolerated again in the United States."

           20        Now, does this refer to external commands that

           21   influenced portions of the military?

           22   A.   I believe this paragraph refers to people in the

           23   private sector.  As I read before in the other paragraph

           24   coming into the National Guard headquarters and a meeting

           25   with Lieutenant Lopez Sibrian and Major Moran about
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            1   potential death squad actions.

            2   Q.   During that time there were serious divisions within

            3   the military; is that correct?

            4   A.   There may well have been.  Again, I am not an expert

            5   on what the situation was in the military.  I heard the

            6   testimony before, yes.

            7   Q.   Could that have been one of the problems in the

            8   military or National Guard or what you refer to early on in

            9   your testimony as the groups charged with the duty of --

           10   the investigative branches of the judicial system, could

           11   that have been a problem -- caused the problem with their

           12   ability to investigate or carry out their duties?

           13   A.   I am sorry, I don't understand the question.

           14   Q.   I am sorry, it got a little away from me there.

           15        The fact that there was great divisions within the

           16   military and the security forces, could that have affected

           17   their ability to carry out their duties under the judicial

           18   code?

           19             MR. STERN:  Objection, Your Honor.  Assumes facts

           20    not in evidence.

           21             THE COURT:  That is all right.  You may answer

           22    the question if you are able to.

           23             THE WITNESS:  I am still having trouble grasping

           24    the relationship you are proposing.

           25




                                                                       1050



            1   BY MR. KLAUS:

            2   Q.   I will go back.

            3        When you started your expert testimony, you testified

            4   that one of the reasons the judicial system was ineffective

            5   at prosecuting violators of human rights is that the

            6   investigative branch, which includes the branches of the

            7   military, didn't do their job?

            8   A.   Right.  Branches of the security forces.

            9   Q.   Branches of the security forces, which all come

           10   under --

           11   A.   Military at the time.

           12   Q.   Under the Minister of Defense?

           13   A.   Right.

           14   Q.   Could one of the causes of not being able to do their

           15   job be because there was so much division in the military?

           16   A.   I don't think the problem was division in the military

           17   in this case.  I think the problem was they were engaged in

           18   other activities.  As I suggested before, they were doing

           19   what they considered to be tracking subversives, carrying

           20   out also apparently illegal actions such as ones we have

           21   been talking about.

           22        I think the problem was what the focus was, and the

           23   focus was on these other aspects, and not on trying to

           24   achieve justice.  And I don't think they had any interest

           25   in investigating themselves.
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            1   Q.   Weren't they also busy fighting a war?

            2   A.   That is what I am saying.  They were fighting a war,

            3   and part of it was to some extent -- well, the security

            4   forces were involved in looking for suspects, people they

            5   suspected of being involved in subversive activities who

            6   they thought were in some way aiding what came to be an

            7   armed conflict, although in the early stages hadn't risen

            8   to that level.

            9        That was their priority.  They were not interested in

           10   carrying out investigations of human rights crimes

           11   particularly when those implicated were their colleagues in

           12   military or closer to home, their colleagues in the

           13   National Guard in this case.

           14   Q.   In your position now do you also investigate -- is

           15   your responsibility in the area just South and Central

           16   America?

           17   A.   Our mandate covers all of the Americas, thus far we

           18   are a young institution, we focus on Central and South

           19   America.

           20   Q.   Have you investigated any unlawful detentions in the

           21   United States in the last six months?

           22   A.   I am not investigating unlawful detentions anywhere at

           23   this point.  That is not the nature of our work.

           24   Q.   Okay.  In all of your research, you didn't find out

           25   that those two men were connected with Roberto D'Aubuisson?




                                                                       1052



            1   A.   I may have remembered that somewhere.  That is not the

            2   focus of my research or work.  Tried to only assert things

            3   I am quite confident about.

            4             MR. STERN:  Can you go to, I think it was R295.

            5    And under investigation, can you highlight that?

            6   BY MR. STERN:

            7   Q.   Now, this is from the Truth Commission and says, "The

            8   seven years of investigation of the murders of Viera,

            9   Hammer and Pearlman are well documented elsewhere and there

           10   is no need to review them here.  However, two aspects of

           11   this incident warranted careful consideration by the

           12   Commission."

           13        And then underneath that are the parts that you read,

           14   you neglected to read that.  There was an investigation, it

           15   was a seven year investigation, right?

           16   A.   Actually, I did read that part.  Yes, there was a

           17   seven year investigation.

           18   Q.   At the end there were the two enlisted men that were

           19   convicted?

           20   A.   There was an investigation that stalled, had all kinds

           21   of problems that could take an inordinate amount of time to

           22   go into the details and revived in 1958 with the

           23   establishment of the new commission to create criminal

           24   acts.

           25   Q.   And that led to?




                                                                       1053



            1   A.   Trial and conviction of two trigger man.

            2   Q.   And the trial of Sibrian who was acquitted?

            3   A.   No, he was not acquitted.  There was no trial of him.

            4   His case was dismissed because he had been allowed to

            5   change his identity, to obscure his identity.

            6   Q.   Was that an in court identification?  I thought you

            7   described the judge let him put a wig on.

            8   A.   Because judges in El Salvador carried out the

            9   preliminary investigation, it was a preliminary proceeding,

           10   it was not a trial.  It was an investigative phase, initial

           11   phase of the proceeding, when you decide there is enough

           12   evidence to take someone to trial.

           13   Q.   So it was the judiciary's duty and responsibility to

           14   carry out the investigation during that time period?

           15   A.   Judiciary with the assistance of the security forces.

           16   Q.   Security forces, and whatever were supposed to do the

           17   investigations at the judiciary's request?

           18   A.   And also on their own initiative, yes.

           19             MR. STERN:  Okay.  If I can have a second.

           20             THE COURT:  Yes, surely.

           21             MR. KLAUS:  Nothing further, Your Honor.

           22             THE COURT:  All right.

           23             Let's turn back to Mr. Stern for redirect

           24    examination.

           25
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            1                      REDIRECT EXAMINATION

            2   BY MR. STERN:

            3   Q.   Ms. Popkin, did the Truth Commission conclude that a

            4   death squad was being run out of the intelligence unit of

            5   the National Guard?

            6   A.   Yes, it did.

            7             MR. KLAUS:  Objection.

            8             THE COURT:  Legal basis of the objection?

            9             MR. KLAUS:  If she can point to a page.

           10             THE COURT:  What is the legal basis of the

           11    objection?

           12             MR. KLAUS:  Not sufficient facts or data to base

           13    her opinion on.

           14             THE COURT:  All right.  I will overrule that

           15    objection, and you may proceed.

           16   BY MR. STERN:

           17   Q.   Would you like the question back?  Do you have the

           18   question in mind?

           19   A.   Why don't you repeat it.

           20   Q.   Did the Truth Commission conclude that a death squad

           21   was being run out of the National Guards' intelligence

           22   section?

           23   A.   Yes, they did.

           24   Q.   And did members of that death squad in collaboration

           25   with members of the National Guard carry out the murders of
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            1   the three individuals who died in the Sheraton killings

            2   according to the Truth Commission?

            3   A.   Well, the members of the death squad included members

            4   of the National Guard as well as some individuals outside

            5   of it, yes.  And they were the ones that the Truth

            6   Commission found to have been responsible for these three

            7   murders at the Sheraton Hotel.

            8   Q.   Opposing counsel asked you questions about the

            9   possible involvement of outside individuals in this

           10   incident.  Does the involvement or lack of involvement of

           11   individuals from outside the National Guard affect at all

           12   your conclusions about the type of investigation that the

           13   National Guard should have carried out into the murders?

           14   A.   Not at all, no.  They still had the responsibility to

           15   carry out the investigations.

           16   Q.   Why did the investigation into the Sheraton killings

           17   take seven years?

           18   A.   Because of the obstruction, lack of cooperation, the

           19   cover-up that was taking place at all different levels,

           20   primarily from inside the National Guard itself, clearly at

           21   times with the collaboration of the judiciary.

           22   Q.   In your opinion, without the involvement of the United

           23   States, would an investigation of the Sheraton murders ever

           24   have taken place?

           25   A.   It is clear that no investigation of these murders




                                                                       1056



            1   would have taken place without the pressure coming from the

            2   United States, from AIFLD, and from the U.S. Embassy.

            3   Q.   Is that because two Americans were murdered in that

            4   incident?

            5   A.   Exactly.  During this period the only cases that had

            6   any kind of investigation were ones which the United States

            7   Embassy got deeply involved and those are primarily cases

            8   of United States citizen victims.

            9   Q.   Ms. Popkin, opposing counsel asked you questions about

           10   the impact of civil war on investigations.

           11        In your view, is the search for subversives, as you

           12   phrased it, a sufficient explanation for why the security

           13   forces failed to investigate human rights crimes?

           14   A.   No.  It is stating the reality of what they were

           15   doing, and what they were dedicating their time to.  But

           16   they still had the legal obligation to be carrying out

           17   investigations of crimes including human rights crimes.

           18   There was no other body authorized to do it at the time.

           19   They had the legal obligation and authority to do that.

           20   Q.   In your opinion did the security forces carry out

           21   their legal obligations to investigate human rights crimes?

           22   A.   They did not.

           23             MR. STERN:  I have no further questions.

           24             THE COURT:  May Ms. Popkin be excused from her

           25    subpoena?

            1             MR. STERN:  Yes, Your Honor.

            2             THE COURT:  Ms. Popkin, you may step down and be

            3    excused from your subpoena.


